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requirements for eligibility fol¢: the office and the proper 
procedures involved when a term· of a commissioner expires. 1987 
Iowa Acts, S.F. 148, Section 6. We note the two methods by which 
one becomes a judicial nominating commissioner: by gubernatorial 
appointment or by election by members of the bar. The Clerk of 
the Supreme Court through ministerial acts controls the initial 
process by which those who are elected to serve on the nominating 
commission come forward. The C·lerk must state the requirements 
for eligibility to those members of the bar who do the electing. 

We conclude that the Clerk of the Supreme Court has implied 
authority to determine the eligibility requirements for the 
commissioners in order to state them in the notice. ~his is not 
to say that once a commissioner is elected, nor if the qualifica
tions of a nominee are questioned, it is the duty of the Clerk to 
review the qualifications or to take action to challenge the 
individual. But the Clerk does have the responsibility to state 
the requirements of the open positions. To the extent the Clerk 
must detetjnine the appropriate gender requirements in order to 
state them'in the notice, the Clerk has the implied authority to 
so determine.l 

We turn now to your question concerning the requirements for 
eligibility for the elective judicial nominating commissioners in 
judicial election district SC. 

Senate File 148, Section 8 includes new gender balance 
requirements as applied to all appointive board, commissions, 
committees and councils of the state established by the Code if 
not otherwise provided by law. The amendment also includes, in 
Section 4, detailed gender balance requirements for elective 
district judicial nominating commissioners. 2 It is apparent that 
the gender balance requirements apply to the judicial nominating . . . 

1 This conclusion is not contrary to the prior opinion from 
this office. The 1981 opinion concluded that the Supreme Court 
Clerk does not have explicit statutory authority to determine 
whether a particular nominee or newly-elected commissioner is 
qualified to hold that position, and further that the Clerk does 
not have implied authority to exercise the discretionary function 
of deciding whether a particular person is qualified to serve as 
a judicial nominating commissioner. See 1982 Op.Att'yGen. 126. 

The question of the extent of the Clerk's authority was not 
reached in the case which found that two candidates for the State 
Judicial Nominating Commission were ineligible for reelection. 
Weltv v. McMahon, 316 N.W.2d 836 (Iowa 1982). 

2 See S.F.148 § 4, page 1, of this opinion. 
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commissions. We look to the unique provisions which apply to 
district SC to ascertain the applicability of gender balance 
requirements. 

The 1987 amendment did not directly amend§ 602.11111(3) to 
provide gender requirements for the terms established in judicial 
district SC. It is important to note that§ 602.11111 is written 
to function as a transition section until the provisions of 
chapter 46 become effective .. The lead paragraph states: "The 
membership of district judicial nominating commissions for 
judicial election districts SA and SC shall be as provided in 
chapter 46, subject to the following transition provisions" 
(emphasis added). Once the transition period is complete, the 
provisions of chapter 46 with the specified gender balance scheme 
are invoked. The relationship between chapter 46 and§ 602.11111 
is one which requires that, when possible, effect be given to 
both. Iowa Code§ 4.7 (1987). Such statutes para materia must 
be construed with reference to each other. Doe v. Ray, 251 
N.W.2d 4$6 (Iowa 1977); State v. Harrison, 325 N.W.2d 770 (Iowa 
Ct. App.~1982). It is unnecessary to conclude that one statute 
controls or is more specific than the other since these statutes 
can both be given effect, resulting in a mechanism which ac
complishes the intent to uniformly balance the commissions by 
gender. Accordingly, we conclude the gender balance requirements 
in the amendment do apply to the elective positions of the 
judicial nominating commission in both§ 46.4 and the tr~nsition 
requirements of§ 602.11111. 

The actual determination of the requirements for eligibility 
for the open positions in district SC in 1988 and 1992 must be 
made in order to reconcile the requirements once chapter 46 

,becomes effective after the transition period, in 1994. In 1988, 
there is only one commissioner opening in district SC, while in 

:all other districts of the state there are two.· In 1992, there 
are two openings in distric~ SC, while the new requirements of 
chapter 46 provide guidance for only one. The eligibility 
requirements for district SC, an odd-numbered district in the 
transition period with gender balance requirements, must ·be 
stated to give effect to two separate statutes, in 1988 and in 
1992. Assuming, arguendo, that the 1988 position is filled by a 
woman, and the 1992 positions are filled by one man and one 
woman, the entire scheme will be harmonized with chapter 46 by 
1994, when the transition period in district SC ends. In 1994, 
the statutory scheme explicitly set forth in Senate File 148 
would then be carried out in all of the judicial districts, 
including district Sc. The unique transition requirements for 
election of judicial nominating commissioners in district SC, 
unless modified by the Legislature, would also be implemented. 
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. -· 

We therefore conclude that the gender balance requirements 
in chapter 46 as well as the transition elements of§ 602.11111 
for district SC are met by the election of a woman to the opening 
in 1988 and by a man and a woman in 1992. This composition meets 
the objective of harmonizing and giving effect to the provisions 
of both statutes. 

In summary, it is our opinion that the Clerk of the Supreme 
Court has the authority to determine the requirements for 
eligibility for the elective positions of the judicial nominating 
commission to the extent necessary to state the eligibility 
requirements and to give notice as required by statute. We 
conclude the gender balance objective which has been set for all 
other judicial districts also applies to judicial district SC and 
that the Clerk may determine that certain gender requirements are 
necessary when stating the requirements for eligibility for 
election -in district SC. The gender balance requirements, as 
well as ~he transition period elements in judicial nominating 
district SC, are met by the election of a woman to fill the 
opening in 1988, and a man and a woman to fill the openings in 
1992. 

KMS:sg 

Sincerely,~? , 

~:f~o:{5-t~ · 
~fay MACE SKINNER 
Assistant Attorney General 



MUNICIPALITIES: Civil Service: Promotional Examinations. 1986 
Iowa Acts, Ch. 1138, § 5; Iowa Code§§ 20.9, 400.8(3), 400.9(3), 
and 400.28 (1987); Iowa Code § 400.9(3)(1975); and 1978 
Op.Att'yGen. 15. The 1986 amendment to § 400.9(3) does not 
evince a legislative intent to expand the qualified applicants to 
civil service promotional grades to include employees willing to 
take voluntary demotions or lateral transfers. An employee with 
a civil service status, however, continues to be allowed to fill 
a vacancy in a lower or equivalent grade by entrance examination 
in the absence of a qualified applicant. Thus, our prior 
opinion, 1978 Op.Att'yGen. 15, is valid despite the recent 
legislative revision. As such, a civil service connnission lacks 
the authority to establish procedures for voluntary demotions or 
lateral transfers, and such procedures would not be a mandatory
topic of bargaining nor subj'ect to negotiation. Finally, an 
employee appointed to a civil service promotional grade holds 
full civil service rights to the position and is not subject to a 
probationary period. (Walding to Lind, State Senator, 11-6-87) 
1fo87-ll-2(L) 

November 6, 1987 

The Honorable James Lind 
State Senator 
Waterloo, IA 

Dear Senator Lind: 

We are in receipt of your request regarding Iowa Code Ch. 
400 civil service promotional examinations. Specifically, you 
pose the following questions: 

1. Is the 1977 Attorney General's Opinion [1978 
Op.Att'yGen. 15] still valid? 

2. Can an employee in a higher classification (Mechanic) 
or the same classification (Operator II) fill this 
vacancy through either a voluntary demotion or lateral 
transfer without retesting or recertification in place 
of a promotional examination being given? 

3. Does the Civ:j.1 Service CoIIllllission have the authority to 
establish reasonable transfer and voluntary demotion 
procedures when Chapter 400 does not specifically speak 
to such procedures? · 

4. Are these procedures within the sole jurisdiction of 
the Civil Service Connnission, or is it a mandatory 
topic of bargaining under Chapter 20.9 and subject to 
negotiations? 

5. Can the Civil Service Commission establish a reasonable 
period of probation or training for an employee 
appointed to a position from a certified promotional 
list? 
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In your letter you note that three job classifications exist 
in the Waterloo Waste Pollution Control Plant: Operator I, 
Operator II and Mechanic. In terms of qualification and pay, we 
are told the Operator I classification is lowest, while the 
classification of Mechanic is highest. The Operator I and 
Operator II classifications are assigned to two different 
locations in the plant: (1) on the first, second and third shift 
in the general plant, or (2) the Filter Building. An Operator II 
vacancy exists in the Filter Building. Apparently, an Operator 
II in the general plant and a Mechanic are interested in the 

openi::· 1977, the Attorney General opined that~t'?~!cancy in a 
civil service grade above the lowest grade may ly be filled by 
promotion of subordinates. 1978 Op.Att'yGen. 15. The exception, 
according to that: ___ opinion, is that an employee with civil service 
status could fill a vacancy in a lower (and presumably 
equivalent) position by an entrance examination in the absence of 
a qualified subordinate. -·--·-·-•····---·-

The basis of that opinion was Iowa Code§ 400.9(3) (1975). 
That section provided: 

Hereafter, all vacancies in the civil service 
grades above the lowest in each shall be 
filled by promotion of subordinates when such 
subordinates qualify as eligible, and when so 
promoted, they shall hold such position with 
full civil service rights in the position. 
If, however, a current employer does not pass 
one of two successive promotional 
examinations and otherwise qualify for the 
vacated position, an entrance examination for 
the vacated position may be used to fill it. 

[Emphasis added.] That language was amended by the legislature 
in 1986. See 1986 Iowa Acts, Ch. 1138, § 5. Iowa Code 
§ 4 0 0 . 9 ( 3) ffi8 7) , now reads: . 

Vacancies in civil service promotional grades 
shall be filled by promotion of employees of 
the city to the extent that the city 
employees qualify for the positions. When 
promoted, an employee shall hold full civil 
service rights in the position. If an 
employee of the city does not pass one of two 
successive promotional examinations and 
otherwise qualify for a vacated position, or 
if an employee of the city does not apply for 
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a vacated position, an entrance examination 
may be used to fill the vacancy. 

In our judgment, the 1986 amendment does not evince a legis
lative intent to enlarge the qualified applicants to civil 
service promotional grades to include employees willing to take 
voluntary demotions or lateral transfers. Thus, our prior 
opinion is valid despite the recent legislative revision. 

Although the term "subordinates" was removed from the 
statute, § 400. 9 (3) continues to refer to the "promotion" of 
civil service employees. The term "promotion" is defined, in 
part, as "advancement in rank or position.~• Random House 
Dictionary, Unabridged Edition, 1971. According to Ballentine's 
Law Dictionary, 3rd Ed., 1969, "promotion" is defined, in part, 
as: 

The advancement of an employee from one 
position in the work to a position of more 
significance and better compensation. The 
advancement of a person in civil service to a 
higher position on the basis of 
qualifications. 

Moreover, McQuillin, Municipal Corporations, § 12.131 (3rd Ed.) 
(citing A!peal of School Dist. of Pittsburgh, 356 Pa. 282, 52 
A. 2d 17 ( 947) , states: "A promotion is, in effect, a surrender 
of one position and an appointment to a higher grade". And, 
according to the Iowa Supreme Court: 

An examination of [the civil service] 
statutes clearly discloses an intent on the 
part of our legislature to differentiate 
between appointments and promotions. The 
terms are not synonymous. 

* * * 
This means, in the field of civil service, an 
appointment necessarily precedes promotion 
and creates the condition upon which a 
promotion may be effected. 

Dennis v. Bennett, 258 Iowa 664, 668, 140 N.W.2d 123, 125-126 
(1966). Accordingly, the promotion of a civil service employee 
is to a higher grade, not a lower or equivalent grade. 

A policy favoring the advancement of individuals to higher 
grades may have the intended effect of encouraging productivity 
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and work performance. Civil service employees taking voluntary 
demotions or lateral transfers would take opportunities away from 
individuals seeking to better their status. 

Apparently, the 1986 amendment to§ 400.9(3), which was part 
of an act relating to the general operation of civil service 
commissions, was an omnibus provision. The language, "or if an 
employee of the city does not apply for a vacated position", 
would appear to have been added to provide for use of an entrance 
examination to fill a vacancy in the absence of any interested 
applicants, regardless of qualifications. A strict reading of 
the section without the added language would condition use of an 
entrance examination on having had an employee apply and fail to 
qualify. A contrary interpretation of that language, i.e. that 
the added language permitted city employees seeking a voluntary 
demotion or lateral transfer to apply for a vacancy in the 
absence of a qualified individual in a lower grade, fails to 
provide for any examination for the position. Assuming several 
individuals applied for a demotion or lateral transfer, there 
would be no provision in Chapter 400 to distinguish between the 
candidates. If the legislature had intended, or should it in the 
future intend, to allow for voluntary demotions or lateral 
transfers, reference to promotion need only be deleted. Of 
course, an employee with civil service status continues to be 
allowed to fill a vacancy in a lower or equivalent grade bf 
entrance examination in the absence of a qualified applicant. 

( 
Because our response to the prior questions concludes that 

· voluntary demotions and lateral transfers are not permitted 
without submission to an entrance examination in the absence of a 
qualified applicant, your third and fourth questions are moot. 

-Absent a legislative reversal, a civil service commission lacks 
the authority to establish procedures for volu~tary demotions or 
lateral transfers. Nor would such procedures be a mandatory 
topic of bargaining under Iowa Code § 20.9 or subject to nego
tiation. 

Finally, the answer to the remaining question is found in 
§ 400.9(3). Unlike an original appointment to a civil service 
position which is "conditional upon a probationary period of not 
to exceed six months", see Iowa Code § 400. 8 ( 3) ( 1987) , an 

1our opinion is not intended to address the issue of 
voluntary demotions or laterial transfers in the event of 
diminution of employees in a classification or grade under civil 
service which is governed by Iowa Code§ 400.28 (1987). 
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employee appointed to a civil service promotional grade "shall 
hold full civil service rights to the position." Thus, a civil 
service commission could not subject a civil service promotional 
grade employee to a probationary period. 

In summary, the 1986 amendment to§ 400.9(3) does not evince 
a legislative intent to expand the qualified applicants to civil 
service promotional grades to include employees willing to take 
voluntary demotions or lateral transfers. An employee with a 
civil service status, however, continues to be allowed to fill a 
vacancy in a lower or equivalent grade by entrance examination in 
the absence of a qualified applicant. Thus, our prior opinion, 
1978 Op.Att'yGen. 15, is valid despite the recent legislative 
revision. As such, a civil service commission lacks the 
authority to establish proc·edures for voluntary demotions or 
lateral transfers, and such procedures would not be a mandatory 
topic of bargaining nor subject to negotiation. Finally, an 
employee appointed to a civil service promotional grade holds 
full civil service rights to the position and is not subject to a 
probationary period. 

General 

LMW/jam 



THOMAS J. MILLER 

ATTORNEY GENERAL 

irpartmrnt of 3Justirr 

January 14, 1988 

Mr. William F. Sueppel 
Meardon, Sueppel, Downer & Hayes 
122 South Linn Street 
Iowa City, IA 52240 

RE: Vacancies in Civil Service Promotional 
Grades, Op. Att'y Gen. #87-11-2(L) 

Dear Bill: 

ADDRESS REPLY TO: 

HOOVER BUILDING 

CES MOINES. IOWA S0319 

I am writing in response to your letter of December 29, 
1987, regarding an Attorney General's opinion which I recently 
authored. The opinion, Op. Att'y Gen. #87-11-2(L), concluded, in 
part, that vacancies in civil service promotional grades cannot 
be filled by voluntary demotions or lateral transfers. 

A prior opinion, 1978 Op. Att'y Gen. 15, had reached the 
same result examining a similar version of the applicable 
statute, Iowa Code§ 400.9. That section, as noted in the recent 
opinion, has been amended since the earlier opinion. 

In your letter, you distinguish between "voluntary demo-
-tions" and "lateral transfers." Specifically, you question the 

opinion to the extent that the opinion restricts city officials 
from permitting civil service employees to change the location or 
time period in which they work. 

The opinion, in referring to lateral transfers, refers to a 
position which, although it may be equivalent, is in some manner 
different from that held by the applicant for the vacancy. For 
instance, a sergeant in the police department could not laterally 
transfer to a vacancy in the position of sergeant in the fire 
department even though the two positions may be equivalent. 

The opinion, however, was not intended to suggest that a 
sergeant working an evening shift could not apply for an opening 
for daytime hours created by a vacancy. In that case, the 
vacancy created would be in the position of sergeant, not daytime 
sergeant. 
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At issue in the opinion was a vacancy for an Operator II in 
a filter building. You write that, "it does not appear that an 
operator II in the general plant has a different civil service 
classification than an operator II in a filter building." 
According to Senator Lind's opinion request, although it does not 
appear in the opinion itself, we were told: 

Although the same job classifications are 
involved in both locations, the job content 
is significantly different to the point where 
there is a thirty-day training period if an 
Operator in the Plant is assigned to work as 
an Operator in the Filter Building. 

Accordingly, the request did not make it clear whether the 
two positions were the same position or whether the positions 
were different but equivalent. Thus, the opinion does not 
directly address whether the operator II in the plant can be 
assigned to the filter building. Rather, the opinion simply 
makes two conclusions in this regards: (1) That initially only 
subordinates may be promoted to fill a vacancy in a civil service 
promotional grade, and (2) That a civil servant cannot be 
appointed by promotional examination to an equivalent position. 
The opinion should not be read to require changes in location and 
time periods in a position be by promotional examination. 

Finally, I would note that in a meeting to review the 
opinion with several city officials, including Jerry Thompson of 
Des Moines, I suggested language amending§ 400.9 (3) to reverse 
the opinion. The proposed amendment is as follows: 

Vacancies in civil service promotional 
grades shall be filled by preme~ieR-e£ 
employees of the city to the extent that the 
city employees qualify for the positions. 
When preme~ed appointed, an employee shall 
hold full civil service rights in the 
position. If an employee of the city does 
not pass one of two successive examinations 
and otherwise qualify for a vacated position, 
or if an employee of the city does not apply 
for a vacated position, an entrance examina
tion may be used to fill the vacancy. 

In addition to amending§ 400.9 (3), a section would have to 
be added to guide city officials in determining who to appoint 
for a vacancy if there are several applicants from a higher 
grade, or who to select in the event that there is an applicant 
for a higher or equivalent grade and several applicants seeking 
promotion. Obviously, the code does not presently provide any 
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such guidance. Vacancies in civil service positions are present
ly filled either by original entrance examination for appoint
ments to original positions and by promotional examination for 
appointments to a higher grade pursuant to Iowa Code§§ 400.8 and 
400.9, respectively. 

Hopefully this response will resolve some of your concern 
regarding civil service appointments addressed in the recent 
opinion. Of course, legislation may be in order to completely 
remedy all of the concern cities have regarding appointments to 
civil service vacancies. 

Sincerely, 

---~s::::::;~~ . 
Lynn M. Walding 
Assistant Attorney General 



·CRIMINAL LAW: Complaints; Certificates under penalty of perjury; 
Oaths. Iowa Code§§ 622.1, 801.4(11), 804.22, 805.6(4) (1987); 
Iowa R. Cr. P. 35; Iowa Const. art. I § 11. The use of unsworn 
certificates under penalty of perjury: in lieu of sworn 
complaints under oath, are legally insufficient to commence valid 
c~mp~aints charging simple misdemeanors. (Zbieroski to Martin, 
Dickinson County Attorney, 11-2-87) 4/87-11-1 · 

Mr. Jon M. Martin 
Dickinson county Attorney 
Dickinson County Courthouse 
Spirit Lake, Iowa 51360 

Dear Mr. Martin: 

November 2, 1987 

You have requested an attorney general's opinion on whether 
unsworn certifications under penalty of perjury, pursuant to Iowa 
Code section 622.1 (1987), may be used to commence valid 
complaints charging simple misdemeanors, in lieu of sworn 
statements under oath. You indicate that the manner of bringing 
misdemeanor complaints varies among Iowa counties. 

Some counties, contrary to long standing procedure 
requiring complaints to be sworn under oath, are using unsworn 
statements under penalty of perjury. They rely on section 622.1 

_which provides in part: 

When the laws of this state or any lawful 
requirement made under them requires or 
permits a matter to be supported by sworn 
statement written by the person attesting the 
matter, the person may attest the matter by 
an unsworn written statement if that 
statement recites that the person certifies 
the matter to be true under penalty of 
perjury under the laws of this state, states 
the date of the statement's execution and is 
subscribed by that person. 

These counties view the use of section 622.1 certifications 
as a convenient method of assuring the truthfulness of complaints 
from police officers and citizens at "after hours" times without 
resort to the sometimes cumbersome procedure of requiring an oath 
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before one authorized to administer oaths. This view is not 
without support. Although amendments of prior law ordinarily 
must be express, section 622.1 may be read as amending by 
implication prior criminal statutes requiring complaints to be 
sworn under oath. See Caterpillar Davenport Employees Credit 
Union v. Huston, 292 N.W.2d 393, 396 (Iowa 1980); State v. 
Rauhauser, 272 N.W.2d 432, 434 (Iowa 1978); Sutherland Statutory 
Construction§ 22.13 (C. Sands 4th ed. 1985). 

Other counties question the legal sufficiency of unsworn 
certifications in a criminal context. Mindful of the protections 
afforded by our criminal procedures, there is concern over the 
lack of legislative intent to implicitly amend special statutes 
requiring complaints to be sworn under oath or affirmation. 
Moreover, there is doubt that the general language found in 
section 622.1 clearly and unmistakably amends special procedural 
provisions long established under Iowa law. See Iowa Code 
§§ 4.7, 801.4(11), 804.22, 805.6(4) (1987); Iowa R. Cr. P. 35. 
For example, Iowa Code section 801.4(11) defines a "complaint" 
as: 

a statement in writing, under oath or 
affirmation, made before a magistrate or 
district court clerk or clerk's deputy as the 
case may be, of the commission of a public 
offense, and accusing someone thereof. A 
complaint shall be substantially in the form 
provided in the Iowa rules of criminal 
procedure. 

Rule 35 of the Iowa Rules of Criminal Procedure specifically 
requires that charges for simple misdemeanors be commenced by the 
filing of subscribed and sworn to complaint.1 · 

The question, therefore, is whether those special criminal 
.. ,'.> ._, .procedures, requiring complaints to be sworn under oath or 

· affirmation, have been impliedly amended by the general 

1similarly, there is concern that the use of unsworn 
statements would be problematic in criminal extradition 
proceedings; since unsworn certifications under section 622.1 
would not be legally sufficient to support a demand for 
extradition in all jurisdictions. See Iowa Code§ 820.13 (1987); 
18 u.s.c.A. § 3182 (1985) (such documents must be sworn to before 
a magistrate); Morrison v. Dwyer, 143 Iowa 502, 121 N .. W. 1064 
(1909); 35 C.J.S. Extradition§ 14(2), at 412-13 (1960); Uniform 
Criminal Extradition Act (U.L.A.) § 3 (1974); see also 2A C.J.S. 
Affidavits§ 30, at 464 (1972) (affidavits under penalty of 
perjury are improper in federal court). 
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provisions of section 622.1. Based on established rules of 
statutory construction, we conclude that section 622.1 
certifications are legally insufficient substitutes for sworn 
criminal complaints. 

Due to the lack of clear and unmistakable intent to the 
contrary and mindful of the effect that such complaints have on 
the rights and character of individuals, we do not believe the 
legislature intended to implicitly amend long standing criminal 
procedures requiring complaints to pe sworn under oath. The Iowa 
Supreme Court has long acknowledged the presumption against 
amendment of statutes by implication. See Caterpillar Davenport 
Employees Credit Union v. Huston, 292 N.W.2d 393, 396 (Iowa 
1980); Lemon v. City of Muscatine, 272 N.W.2d 429, 431-32 (Iowa 
1978); State v. Rauhauser, 272 N.W.2d 432, 434 (Iowa 1978); 
Sutherland Statutory Construction§ 22.13 (C. Sands 4th ed. 
1985). The presumption is "simply an aid to ascertaining 
legislative intent and is never invoked to defeat it." Dan Dugan 
Transport Co. v. Worth County, 243 N.W.2d 655, 657 (Iowa 1976). 
However, the presumption against implicit amendments is so great 
that the legislature will not be found to have changed a law 
unless the intent to amend is clear and unmistakable. Peters v. 
Iowa Employment Security Comm'n., 235 N.W.2d 306, 309 (Iowa 
1975); Wendelin v. Russell, 259 Iowa 1152, 147 N.W.2d 188 
(1966). Absent clear and unmistakable legislative intent, a 
finding of implied amendment constitutes a usurpation of 
legislative authority. State v. Rauhauser, 272 N.W.2d 432, 435 
(Iowa 197~). In determining legislative intent, Iowa courts 
"assume the legislature knew the existing state of the law and• 
prior judicial interpretations of similar statutory provisions. 

" Jahnke v. Incorporated City of Des Moines, 191 N.W.2d 780, 
787 (Iowa 1971). 

Furthermore, to opine otherwise would run afoul of another 
rule of construction found in Iowa Code section 4.7 (1987). 
Under section 4.7, if there is a conflict between statutory . 
provisions, the special provision prevails as an exception to the 
general provision. It is our belief that the special provisions· 
of Iowa Code sections 801.4(11), 804.22, 805.6(4) (1987) and Iowa 
R. Cr. P. 35 prevail as exceptions to the general provisions of 
section 622.1 under the rule stated in section 4.7. See Lemon 
v. City of Muscatine, 272 N.W.2d 429, 431-32 (Iowa 1978) 
(presumption against implicit amendments is stronger where a 
repeal is claimed of a special statute by a more general one). 

Amendments by implication are not only disfavored by the 
courts in doubtful cases, but also are disfavored when they raise 
constitutional questions. Sutherland Statutory Construction 
§ 22.13 (C. Sands 4th ed. 1985). Without deciding the issue 
here, it is questionable whether unsworn criminal complaints 
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would be permitted under our Constitution. Section 11 of Article 
I of the Constitution of the State of Iowa provides: 

All offenses less than felony and in 
which the punishment does not exceed a fine 
of One hundred dollars, or imprisonment for 
thirty days, shall be tried summarily before 
a Justice of the Peace, or other offi6er 
authorized by law, on information under oath, 
without indictment, or the intervention of a 
grand jury, saving to the defendant the 
right of appeal •... (Emphasis added). 

In construing our constitution, the Iowa Supreme Court 
instructs us to look to the intent of the framers by first 
examining the words employed and giving them meaning in their 
natural sense and as commonly understood. Redmond v. Ray, 268 
N.W.2d 849, 853 (Iowa 1978). A "complaint" charging a simple 
misdemeanor under our present law is said to be the equivalent of 
the term "information" contemplated by our state constitution. 
State v. Phippen, 244 N.W.2d 574, 575 (Iowa 1976). As earlier 
mentioned, a "complaint" is defined as "a statement in writing, 
under oath or affirmation, made before a magistrate or district 
court clerk or clerk's deputy as the case may be, of the 
commission of a public offense, and accusing someone thereof." 
Iowa Code§ 801.4 (11) (1987). In Iowa, there appears to be no 
vital distinction between the term "oath" and the concept of an 
"affirmation". Iowa Code§ 4.1 (12) (1987) ("The word 'oath' 
includes affirmation in all cases where an affirmation may be 
substituted for an oath, and in like cases the word 'swear' 
includes 'affirm'."); See State v. Phippen, 244 N.W.2d 574, 575-
76 (Iowa 1976). 

It is commonly assumed that a complaint "under oath" 
connotes something of the notion that the declarant is first 
sworn, or at least, that the oath is administered by someone~ 
67 C.J~s. Oaths & A.ffirmations § 5(b), at 11 (1978). The Iowa 
legislature has indulged that assumption by creating the office 
of notary public and empowering other officers to administer 
oaths and take affirmations. See Iowa Code Chapter 77, §§ 78.1-
2, 805.6 (1987); see also Iowa R. Cr. P. 35 (prosecutions must 
be commenced by filing a subscribed and sworn to complaint with a 
magistrate or district court clerk or the clerk's deputy); Iowa 
Code§ 804.22 (1987) ("When an arrest is made without a warrant, 
••• the grounds on which the arrest was made shall be stated 
to the magistrate by complaint, subscribed and sworn to by the 
complainant, or supported by the complaint's affirmation 

. . " ) . 
Although no specific form is usually required, to make a 

valid oath it is generally assumed that it must be given in the 
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presence of an officer authorized to administer an oath. Cf. 
State v. Phippen, 244 N.W.2d 574 (Iowa 1976) (jurat was 
insufficient to prove an oath was actually administered by 
officials authorized to administer oaths and take affirmations 
under the Iowa Code); Miller v. Palo Alto Board 0£ Supervisors, 
248 Iowa 1132, 1134, 84 N.W.2d 38, 39 (1957) (although no 
specific form is required some act of each person should 
characterize the taking and administering of the oath); Dalbey 
Bros. Lumber Co. v. Crispin, 234 Iowa 151, 12 N.W.2d 277 (1943) 
(quoting 39 Am. Jur. 499, par. 12, Oath and Affirmation, the 
court stated: "Hence, to make a valid oath, there must be in some 
form, in the presence of an officer authorized to administer it, 
an unequivocal and present act by which the affiant consciously 
takes upon himself the obligation of an oath."); see also 
Youngstown Steel Door Co. v. Kosydar, 33 Ohio App. 2d 277, 294 
N.E.2d 676 (1973) ("That an oath is to be administered has been 
generally assumed."). 

This office has previously opined that although "law 
enforcement officers charging traffic and scheduled violations by 
uniform citations and complaints need not appear before a 
magistrate to file 'a subscribed and sworn to complaint,'" such 
complaints still require verification before one authorized to 
administer oaths. 1980 Op.Att'yGen. 784. 2 

Thus, the question raised is whether the unsworn 
certifications under penalty of perjury provided under section 
622.1, constitute a complaint under oath as required by Article 
I, section 11, of our state constitution. It is not our place to 

2In an even earlier opinion, this office was asked the 
following question: "Must the uniform traffic complaint be sworn 

,·:,, to when filed, pursuant to [Iowa Code section 762.2 (1973)], or 
is a uniform traffic complaint exempt from oath by [Iowa Code 
section 754.1 (1973)]." Our office opined that the uniform 
traffic citation and complaint need not be sworn to before a 
magistrate as it was specifically exempted under Iowa Code 
section 754.1 (1973). 1974 Op.Att'yGen. 232. That opinion was 
limited to the necessity of filing a sworn complaint before a 
magistrate and did not opine as to whether an oath could be 
dispensed with entirely. In this regard it should be noted that 
the current uniform citation and complaint procedures now 
instruct the officer to verify such complaints "before the chief 
officer of the law enforcement agency, or the chief officer's 
designee, and the chief officer of each law enforcement agency of 
the state is authorized to designate specific individuals to 
administer oaths and certify verifications." Iowa Code 
§ 805.6(4) (1987). 



Jon M. Martin 
Page 6 

decide that constitutional question here. 3 We merely raise the 
issue to show that it is doubtful the legislature intended to 
amend by implication those laws requiring criminal complaints to 
be sworn under oath or affirmation. 

Many valuable rights depend upon the veracity· of those 
filing complaints. For instance, the complaint is an essential 
basis for the issuance of an arrest warrant. See Iowa R. Cr. P. 
38 (Immediately upon the filing of a complaint:---a warrant of 
arrest or citation may issue). A formal complaint under oath or 
affirmation is designed to secure freedom from illegal restraint 
for trivial causes. 5 Am.Jur. 2d Arrest§ 12, at 705-06 (1962). 

Requiring a sworn criminal complaint before someone 
legally empowered to take oaths or affirmations creates an 
additional protective check on the conscience of those filing 
criminal complaints. Anything less tends to detract from the 
seriousness of the step being taken in formally accusing someone 
of violating the law. Accordingly, we do not believe Iowa courts 
would uphold implicit amendments of our criminal procedures in 
doubtful cases or when they raise constitutional questions. 

In summary, when all relevant statutes are considered in the 
light of the foregoing rules of construction, it is our opinion 
that the filing of a certificate under penalty of perjury under 
section 622.1, does not implicitly amend Iowa law requiring that 
a sworn complaint under oath be used to commence prosecutions for 
simple misdemeanors. 

Sincerely, 

tf'l/Cif'~J- 2-~~· 
MARK J. ZBIEROSKI 
Assistant Attorney General 

3we are aware that New York (and other states) have upheld 
similar certification statutes as applied to criminal 
prosecutions. N.Y. Crim. P. Law§ 100.30 (McKinney Supp. 1987); 
People v. Sullivan, 56 N.Y.2d 378, 437 N.E.2d 1130 (1982) (a 
statement containing a form notice alerting one to possible 
criminal prosecution is no different from a statement under 
oath); Cal. Civ. Proc. Code§ 2015.5 (West 1985); People v. 
Salazar, 266 Cal. App. 2d ·113, 71 Cal. Rptr. 894 (1968) _(use of 
unsworn complaint is not inconsistent with the provisions of the 
California Constitution); 34 Op.Cal.Att'yGen. 234. New York's 
statute was designed to provide a convenient method of assuring 
the truthfulness of misdemeanor complaints and dispensing with 
the traditional requirement of swearing to such document. N.Y. 
Crim. P. Law§ 100.30 (McKinney Supp. 1987). 



FORCIBLE ENTRY OR DETENTION OF REAL PROPERTY: Three day notice 
to quit. Iowa Code§§ 648.3, 648.4, 562A.27(2), 562B.25(2) 
(1984). The three-day notice of§§ 562A.27(2) and 562B.25(2) is 
a distinct and separate notice from the three-day notice to quit 
of§§ 648.3 and 648.4. The legislature has amended however 
§ 648.3 twice, in 1981 and then in 1984, to make the three-day 
notice to quit concurrent with the three-day notice for failure 
to pay rent. Thus, under the current statutes, when a landlord 
of a mobile home or a mobile park has given a tenant a three-day 
notice as provided in§ 562B.25, this landlord may commence a 
forcible entry action without giving a three-day notice to quit 
required by§ 648.3. (Phan-Quang to Doyle, State Senator, 12-31-87) 
#87-12-3(L) 

The Honorable Donald V. Doyle 
State Senator 
P. o. Box 941 
Sioux City, IA 51102 

Dear Senator Doyle: 

December 31, 1987 

We are in receipt of your request for an opinion regarding 
the three-day notice to quit as provided by Iowa Code§ 648.3. 
Your question is: 

When a landlord gives a tenant three-day notice to pay rent 
as provided in section 648.3, and the tenant is in a 
mobile home park or is renting land for a mobile home, 
or is renting a mobile home, is there any reason an 
additional three-day notice must be given to the tenant 
before an action can be brought for a forcible entry or 
detention? 

., our answer to your question is "No" for the following 
reasons. 

(I) 

A brief overview of the history of the Iowa forcible entry 
statute is necessary to resolving your question. 

The "Forcible Entry or Detention of Real Property" Act 
codified in chapter 648 of the Iowa Code was originally enacted 
in 1851. It provides a summary statutory remedy which enables a 
person entitled to possession of real property to obtain 
possession of real property when the action is brought to trial. 
See Reed v. Gaylord, 216 N.W.2d 327 (Iowa 1974); Steel v. 
Northrup, 168 N.W.2d 785 (Iowa 1969). 

The question you pave asked, the application of the three-
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day notice to quit, deals with section 648.3. The original 
version follows: 

Notice to quit. Before action can be brought in any 
except the first of the above claims, three-day notice 
to quit must be given to the defendant in writing. 

Iowa Code§ 648.3 (1979). 

The three-day notice to quit is not required in actions 
based on the first grounds listed in section 648.1 where the 
defendant has entered the real property by force, intimidation or 
fraud. The written notice to quit of section 648.3 is a 
necessary condition precedent to the maintenance of an action for 
forcible entry or detainer but is not the commencement of the 
action. Van Ernmerick v. Vuille, 249 Iowa 911, 88 N.W.2d 47 (Iowa 
1958) . 

When Iowa Code chapter 562A (1979), the Iowa Uniform 
Residential Landlord and Tenant Act (hereafter the Landlord
Tenant Act), and Iowa Code chapter 562B (1979), the Iowa Mobile 
Home Parks Residential Landlord and Tenant Act (hereafter the 
Mobile Home Parks Act), were enacted on January 1, 1979, the 
"Forcible Entry and Detainer" statute was left intact. 

Both new chapters were modeled after the Uniform Residential 
·Landlord and Tenant Act drafted and approved by the National 
Conference of Commissioners on Uniform State Laws. 

The two purposes stated by the Mobile Home Parks Act are 
essentially the same as the first two purposes of the Landlord
Tenant Act. They are (1) to simplify, clarify and establish the 
law governing the rental of mobile home spaces and rights and 

__obligations of landlord and tenant and (2) to encourage l~ndlord 
and tenant to maintain and improve the quality of mobile home 
living. Iowa Code§ 562B.2 (1979). · 

While the two acts are not duplicative in coverage, both 
acts may occasionally apply to the same transaction. One example 
of this dual coverage is the situation where a mobile home park 
operator rents not only a mobile home space but also a mobile 
home to the tenant. Because the definition of "dwelling unit" 
contained in section 562A.6(2) of the Landlord-Tenant Act is 
broad enough to include a mobile home, that portion of the rental 
agreement concerning the dwelling unit (mobile home) will be 
governed by the Landlord-Tenant Act while the portion concerning 
the mobile home space will be governed by the Mobile Home Parks 
Act. It should be noted that the Mobile Home Parks Act regulates 
the rental of mobile home spaces and not the rental of mobile 
homes. See Lovell II, The Iowa Uniform Residential Landlord and 
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Tenant Act and The Iowa Mobile Home Parks Residential Landlord 
and Tenant Act, 31 Drake L. Rev. 253 (1981-1982). See also 1980 
Op.Att'yGen. 382. 

Therefore, the first part of your question where the tenant 
"is in a mobile home park or is renting land for mobile home" is 
governed by the Mobile Home Parks Act and the second part, where 
the tenant is "renting a mobile home," is governed by the 
Landlord-Tenant Act. 

(II) 

As previously noted, Iowa Code section 648.3 (1979), 
Forcible Entry or Detention of Real Property, was left intact 
when the Landlord-Tenant Act and the Mobile Home Parks Act were 
adopted in Iowa. The three-day notice requirements in sections 
562A.27(2) and 562B.25C-2) upon which your question is based 
states identically as follows: 

If rent is unpaid when due and the tenant fails to pay 
rent within three days after written notice by the 
landlord of nonpayment and the landlord's intention to 
terminate the rental agreement if rent is not paid 
within that period of time, the landlord may terminate 
the rental agreement. 

The issue of distinction between the three-day notice to 
cure of sections 562A.27(2) and 562B.25(2) and the three-day 
notice to quit of section 648.3 was addressed by this office in 
1980 Op.Att'yGen. 279. In that opinion, we stated that the two 
notices serve different ends and purposes. We noted that the 
three-day written notice under chapters 562A and 562B is 
essentially a remedy available to a landlord to terminate a 
-rental agreement upon a tenant's failure to pay rent when due 
while the three-day written notice under chapter 648 is condition 
precedent to the commencement of an action for forcible entry or 
detainer. We then concluded that they are separate and distinct 
notices. 1980 Op.Att'yGen. 279, 281. 

As a result of the combination of the notice to quit of 
section 648.3 and the notice of right to cure of sections 
562A.27(2) and 562B.25(2), the landlord was under a "double 
notice" requirement before commencing any possession actions. 
31 Drake L. Rev. 253 at 265, n. 57. The procedural scenario 
under the "double notice" legislation then in effect would be as 
follows: the landlord would first give the tenant a notice of 
intent to terminate if the rent is not paid within three days. 
Iowa Code§§ 562A.27(2) and 562B.25(2) (1979). Upon expiration 
of the notice of intent to terminate, the landlord was then 
required to serve upon the tenant a three-day notice to quit, 
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until which time, the landlord was required to accept payment by 
the tenant. Iowa Code§ 648.3 (1979). If the tenant failed to 
vacate by the expiration of those three days, the landlord could 
file a petition for forcible entry and detainer, which requires 
at least a five-day notice to the tenant prior to the hearing. 
Iowa Code§ 648.5 (1979). Considering the fact that the 
computation of time for notices excludes the date of receipt of 
the notice, the minimum amount of time required to remove a 
tenant was fourteen days: 

Notice of intent to terminate 
Notice to quit 
Notice of forcible entry and 

detainer hearing 
Total number of days to 

remove tenant (minimum) 

28 Drake L. Rev. 407, 430, n. 148 (1979). 

4 
4 

6 

14 

The above scenario described the situation before section 
648.3 was amended, first in 1981 and then in 1984. 

(III) 

Section 648.3 was first amended by the 1981 legislation in 
.House File 154 by adding a provision making the three-day notice 
to quit given by mobile/manufactured home landlords concurrent 
with the three-day notice to terminate for failure to pay rent. 
It was amended a second time in 1984 by Senate File 2119 by 
adding the three words "or the land" to the 1981 amendment. The 
second amendment appears to be an attempt to clarify the language 
of the section as to cover both rental situations governed by the 
Landlord-Tenant:Act as well as the Mobile Home Parks Act. The 
~inal version of section 648.3 as it appears now in the Iowa Code 
is as follows: 

Before action can be prought in any except the first of the 
above classes, the three-day notice to quit must be 
given to the defendant in writing. However, a landlord 
who has given a tenant three-day notice to pay rent and 
has terminated the tenancy as provided in section 
562A.27, subsection 2, or section 562B.25, subsection 
2, if the tenant is renting the mobile home or the land 
from the landlord may commence the action without 
giving a three-day notice to quit • 

. With the 1981 amendment of section 648.3, the landlord no 
longer is required to give both a right to cure notice (under 
section 562A.27(2) or section 562B.25(2), whichever is 
applicable) and a notice to quit. Section 648.3, as amended, has 
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eliminated the "double notice" requirement previously imposed. 
Now, if the landlord has given the tenant the three-day right to 
cure notice (required by section 562A.27(2) or section 562B.25(2) 
as the case may be), and the tenant has failed to cure his rent 
default, the landlord can terminate the lease and immediately 
file suit for possession without giving the tenant any additional 
notice (other than that required as a result of the commencement 
of the suit). 31 Drake L. Rev. 253 at 265, n. 57. 

Therefore, in the opinion of this office, when a landlord 
renting a mobile home or a mobile home space, or both, has given 
a tenant a three-day written notice to terminate a rental 
agreement for non-payment of rent, and the tenant has failed to 
cure the rent default, the landlord can commence an action for 
forcible entry or detention without giving the tenant an 
additional three-day notice to quit. 

Sincerely, 

~ rL~fJ~7 TUE PHAN-QUANG 
Assistant Attorney General 

/kz 



STATE OFFICERS AND DEPARTMENTS; Professional Licensing and 
~xamining Boards; Board of Dental Examiners. Iowa Code 
§§ 147.14(4) and 147.18 (1987). Section 147.14(4) does not 
prevent a dental hygienist member of the board of dental ex
aminers from accepting a faculty position at an area college. 
Section 147.18 does not prohibit acceptance of this position, 
provided the board member does not have an ownership interest in 
that school. (Weeg to Price, Executive Director, Iowa Board of 
Dental Examiners, 12-23-87) #87-12-2(L) 

December 23, 1987 

Constance L. Price, Executive Director 
Iowa Board of Dental Examiners 
Executive Hills West 
1209 East Court 
Des Moines, Iowa 50319 

Dear Ms. Price: 

You have requested an opinion of the Attorney General on the 
question of whether, in view of the prohibitions in Iowa Code 
sections 147.14(4) and .18 (1987), a dental hygienist member of 
the Iowa Board of Dental Examiners could accept a faculty · 

--position teaching dental hygiene at an area college without 
-jeopardizing her position on the Board. 

We first review the statutory provisions relevant to your 
request. Section 147.14(4) provides in relevant part that "[No] 
member of the dental faculty of the school of dentistry at the 
state University of Iowa shall be eligible to be appointed [to 
the Board of Dental Examiners]." This prohibition does not apply 
in the present case because the position in question is not a 
dental faculty position at the University of Iowa. 

Section 147.18 next provides: 

No examiner shall be connected in any manner 
with any wholesale or jobbing house dealing in 
supplies or have a financial interest in or be 
an instructor at a proprietary school. 

(emphasis added). This section previously provided: 

No examiner shall be an officer or member of 
the instructional staff of any school in which 
any profession regulated by this title is 
taught, or be connected therewith in any manner, 

... No examiner shall be connected in any 
manner with any wholesale or jobbing house deal
ing in supplies. 
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Iowa Code§ 147.18 (1979). This section was amended by 1981 Iowa 
Acts, ch. 65, § 2 to its present form. The preamble to the 
amendment read: 

AN ACT to allow instructional staff of a pro
fessional school to serve on the licensing board 
of that profession. 

section 1 of that same Act amended section 147.16 to provide in 
relevant part: 

Each licensed examiner shall be actively engaged 
in the practice or the instruction of the examiner's 
profession • . . 

The underlined portion is the new language. Both amendments 
reflect the legislature's intent, as reflected in the preamble, 
to allow board members to also serve as instructors at profes
sional schools. 

The current remaining limitation is that a board member may 
not be an instructor at a proprietary school. The term· 
"proprietary" is defined in Black's Law Dictionary (5th Ed.) as 

_"belonging to ownership; belonging or pertaining to a proprietor, 
relating to a certain owner or proprietor." Thus, the word 
"proprietary" embodies the concept of ownership. A board member 
may therefore serve as an instructor at a school in which the 
board. member does not have an ownership interest without violat
ing section 147.18. 

While no statutory provision prohibits a dental hygienist 
~oard member from accepting a position at an area college, we do 
caution that such a Board member should be cautious of situations 

-on which a conflict of interest may arise. For example, such a 
board member should avoid participating in the grading of any 
practical licensing examination at which students from his or her 
school are being examined. 

In conclusion, section 147.14(4) does not prevent a dental 
hygienist member of the board of dental examiners from accepting 
a faculty position at an area college. Similarly, section 147.18 
does not prohibit acceptance of this position, provided the board 
member does not have an ownership interest-in that school. 

TOW: sg 

s71- jJ_/d, 
;8'rfusA O'CONNELL WEE 
Assistant Attorney Ge 
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